March 19th, 2021

SPECIAL EDITION
Estate Planning in a Time of Great Uncertainty
We can all agree that we've never seen a year quite like
2020. In the midst of continuous turmoil and change, many
clients have expressed a greater awareness of their
mortality and a desire to get their affairs in order.

The Firm's Trusts & Estates practice wants to offer a
summary of things to consider if you find yourself in this
place. We look forward to hearing from you soon to
discuss the particulars of your estate plan.

First Things First: Cover the Basics
In estate planning, covering the basics means making sure that questions like
these are covered:
Do my powers of attorney and advance directives accurately reflect
whom I want to manage my financial affairs and health care if I cannot?

Do my will, revocable trust, and beneficiary designations provide an
effective plan for guardians for minor children, the right beneficiaries of
my assets, and trustees for anyone not ready to handle an outright
inheritance?
Have I incorporated into my estate plan appropriate creditor and divorce
protection for my loved ones?
These are the first questions to answer when getting your affairs in order. Only
then will you have a foundation to look at the broader national picture.

The 2020 Election
Wide-Ranging Potential Estate Tax Possibilities
Recent years of increasing budget deficits, coupled with 2020’s historic
spending to lessen the economic impacts of the COVID-19 pandemic, have
caused the national debt to explode. With a blue White House, a light blue
House of Representatives, and a purple Senate, the broad consensus is that
we will see tax increases this year to pay for some of the unprecedented
spending. What forms, timing, and magnitude of estate tax increases might we
see and how would those changes affect estate planning?
Current law provides a federal estate tax exemption of $11.7M per person and
an estate tax rate of 40%. The exemption is indexed for inflation, but in 2026
the exemption is scheduled to decrease dramatically to approximately $6M
(indexed). Currently, taxpayers may use some or all of their estate tax
exemption during their life through an equal federal gift tax exemption.
Using the exemption by making gifts during life reduces dollar-for-dollar the
amount of exemption available at death.
Currently proposed tax plans call for decreasing the estate tax exemption to
$3.5M and increasing the rate to 45%. Other proposals are to set the
exemption at approximately $5.5M (indexed), in other words accelerating what
is already planned for 2026, and to decouple the gift tax and estate tax
exemptions so that only $1M is usable during life.
Any such tax changes might be effective:
1. retroactively to January 1, 2021 or to the date on which the bill that
ultimately becomes law was introduced;
2. as of the date the changes become law; or
3. as of January 1, 2022.
Including the possibility of no estate tax changes,
1. the gift tax exemption could be anywhere from $1M to $11.7M;
2. the estate tax exemption could be anywhere from $3.5M to $11.7M; and
3. exemption reductions could be effective anytime this year to 2026.
How do clients plan with so many possibilities?

Those with estates, including life insurance proceeds, below $3.5M for an
individual or $7M for a married couple presumably have no estate tax concern.
The super-wealthy, those whose estates exceed $30M, should consider using
their full gift tax/estate tax exemption now in case the exemption is reduced
and never returns to current levels.
But what can the “moderately wealthy," those whose estates fall between the
$3.5M and $30M thresholds, do? They can’t afford to give away millions of
dollars of wealth. (Continued below.)
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The Short Answer:
Use the "excess" gift tax exemption while
retaining flexibility.
The answer to "what can the moderately wealthy do?" is use some or all of the
current $11.7M per person gift tax exemption in an amount greater than any
future gift exemption, presumably reduced to $5M, $3.5M or even $1M per
person, in ways that retain flexibility to access the gifted assets in the future.
This may sound complicated, but the good news is that there are several
strategies that we can help you implement that can accomplish exactly this.

First-Death Trust Structure
The generation-skipping transfer (GST) tax
exemption, the amount clients can exclude
from estate taxation not only at their deaths
but also at future generations’ deaths, is
the same as the estate tax exemption, but
is not portable between spouses.

Lifetime Spousal (QTIP) Trusts
One or both spouses can create an
irrevocable trust for the other spouse.

To save the GST exemption of the first-todie, it can be used at the first death to
create a trust for the survivor, using the
predeceased spouse’s GST exemption.

The gift tax return for an early 2021 gift is
not due until April 15, 2022 and can be
extended to October 15, 2022. This allows
1½ years to watch tax legislation and make
decisions about how much of the donor’s
exemption to apply to the gift. The
remaining amount can then be included in
the receiving spouse’s estate.

This also can be structured to protect the
assets from creditors of the surviving
spouse and descendants.

The QTIP Trust should protect the assets
from creditors of the donee spouse and
descendants.

SLATs
(Spousal Lifetime Access Trusts)
Spouses can create one irrevocable SLAT or two nonreciprocal SLATs using the donor’s
gift tax exemption.
The donating spouse is not a beneficiary of the trust, but might benefit indirectly through
the receiving spouse being a beneficiary. Any such indirect benefit is lost, however, after
the death of receiving spouse.
The SLAT should protect the assets from creditors of the receiving spouse and
descendants. The SLAT can be structured as a dynasty/GST trust that excludes assets
from estate taxation for generations.
In addition, the SLAT can be a grantor trust for income tax purposes, meaning the grantor
remains responsible for income taxes, allowing the trust to grow without the burden of
income taxes. The grantor can retain right to borrow (with interest but without security)
and the right to swap low-basis assets out to an elderly grantor for a step-up in income tax
basis at the donor’s death.
Care must be taken if both spouses create SLATs to avoid the “reciprocal trust doctrine.”

SPATs

TISTs

(Spousal Power of Appointment Trusts)

(Tennessee Investment Services Trusts)

A donating spouse afraid of losing indirect
benefit from a SLAT upon the receiving
spouse’s death can give one or more
persons the power to appoint and direct
assets back to the originating spouse or
into a trust for their benefit.

Clients can use gift tax exemption through
transfers to “completed gift” TISTs with an
independent corporate trustee. The grantor
may retain certain powers, but the assets
are protected from creditors and might offer
estate tax exclusion.

A SPAT can be used in conjunction with a
SLAT to avoid the "reciprocal trust
doctrine."

Formula Gifts and Formula Disclaimers
To reduce gift tax audit concerns, the donor may define the gift amount based
on the value “as finally determined for federal gift tax purposes” in all
documentation.
Another way to define the gifted amount is by using a formula that takes into
account any retroactive changes made via legislation to the gift tax exemption.
Lastly, the receiving party may be given the right to “disclaim” any portion of
the gift and any disclaimed amount may be defined by a formula clause.

Gift-Sale to Grantor Trust
A SLAT or trust for descendants can
receive assets from the donor via a

Couple With Gift-Over to
Nontax Donees

process that is part gift, part sale for a note.
This allows transfers of value beyond
available gift tax exemption and allows the
donor parent(s) to retain some economic
benefit from the asset.
One benefit of this method is that the donor
can forgive the note quickly if they expect
the gift tax exemption to be reduced.

To further reduce gift tax audit concerns,
the gifting instrument can specify that any
excess value over the defined gift value, or
any amount disclaimed, passes to a
recipient that causes no gift tax, such as:
a lifetime QTIP trust,
an incomplete-gift trust, or
a “zeroed-out” GRAT (Grantor
Retained Annuity Trust).

Feeling overwhelmed? Don't be. Give us a call at
865-546-7311 and we can begin to assist you in
getting all of your affairs in order. We look
forward to hearing from you soon!
Kathy D. Aslinger and Eddy R.
Smith to Present CLE Webinar for
the Knoxville Bar Association
"Retirement Plan Administration and
Planning for Law Firms in the Wake of the
SECURE Act, CARES Act, and More."
The last few years have brought a whirlwind of law changes impacting retirement plans.
This one-hour CLE program will discuss the top mistakes in retirement plan administration
for law firms and how to avoid them, important take-aways from the recent law changes,
and individual retirement and estate planning opportunities for retirement accounts.
Lawyers and law firms of all sizes will benefit from this presentation, as it will address
issues both client and law firm-specific issues, as well as personal retirement planning.
Kathy D. Aslinger, Esq., Eddy R. Smith, Esq., and Chad Schollaert from The Trust
Company will present the webinar on April 22, 2021 from 12:00pm-1:00pm. If you are
interested in taking this CLE, please click here.

Kennerly Montgomery has been here for Knoxville's
businesses through the COVID-19 pandemic.
The COVID-19 pandemic has resulted in personal loss, economic recession, and
seemingly endless uncertainty in all aspects of our lives. Even so, our resilient community
has risen up in the face of adversity to overcome the hurdles presented by this “new
normal.” As the legal, regulatory, and commercial implications of COVID-19 continue to
evolve, we are here to help you navigate these uncharted waters should your business
become affected by COVID-19.

Our attorneys are here to provide
guidance on Crisis Management,
Employment and Employee Benefits,

Insurance, Contractual and CommercialDispute Considerations, and Policy and
Compliance Matters related to COVID19.

Our attorneys have worked with local business to create liability waivers, manage COVID19 related communications, ensure compliance with state and local health department
guidelines, install lasting safety and sanitization measures, and manage commercial and
contractual disputes in the COVID-era.
Your management of and communications with customers, clients, and employees during
this time are of utmost importance to the continued viability of your business. Make sure
you are prepared by contacting Kennerly Montgomery & Finley, P.C. for your COVIDrelated needs.

Please do not hesitate to contact us at (865) 546-7311.
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Now that you've considered your personal
future, don't forget about (what might be) your
most valuable asset: your business.
Succession Planning for Your Business, Your Family, and Yourself
By Eddy R. Smith, Esq., Certified Exit Planning Advisor

You’ve spent years logging long hours doing whatever it took to build your
business into something that you’re proud of and that supports your and your
employees' families. You’ve built a loyal customer base that appreciates the
value you provide. You’re appreciated in the community for what you’ve
created. Although they’ll never know as much or work as hard as you, the next
generation of leadership is growing into their roles. After all your efforts, you’re
ready . . . to flush it all down the toilet.
Baby Boomers, aged 56 to 74, own approximately two-thirds of the privately
held businesses in the U.S., representing an estimated (pre-pandemic) $10
trillion of value. Whether you plan to retire or not, if you’re a Boomer owner the
reality is you likely have 5-15 years remaining before you voluntarily or
involuntarily cease to be the driving force of the business. Will your business
survive without you? Will it thrive? Will you harvest reasonable, in some cases

life-changing, wealth for yourself and your family? What will you do the first
Monday you’re no longer the boss?
Consider these stats:
Only 30% of family businesses survive through the second generation.
Only 20% of businesses on the market actually sell.
75% of those who exit their businesses “profoundly regret” that decision
within 12 months.
78% of business owners have no formal transition team, 83% have no
written transition plan, and 49% have done no planning at all.
93% of business owners have no formal life-after-business plan.
How do you buck these depressing statistics? Plan.
Those who work simultaneously for months (at least) on the profitability,
attractiveness, and sustainability of their business, what we call business
succession planning; their individual and family wealth picture, commonly
known as estate planning; and the questions of who they’ll be and what they’ll
do when they’re no longer running their business, what I call personal “what’s
next?” planning, are those who successfully transition the business to family
members or employees or sell it to the right strategic or financial buyer at the
right price.
Few business owners, even those heading into their late 60s and early 70s,
have done much planning for their business. How much have you done? What
will happen to your business, your employees, and your family’s wealth as you
age out of running the show? Perhaps it is time to start. We’d be honored to
help. Give us a call at 865-546-7311.
Note: The statistics in this article are taken largely from Christopher M. Snider, Walking to
Destiny: 11 Actions an Owner MUST Take to Rapidly Grow Value & Unlock Wealth (2016).

Presentations and Seminars
Our attorneys at Kennerly Montgomery
regularly provide seminars on current
legislative issues and hot topics for our
clients, both in our office and at client sites.
We also regularly present at conferences
and in learning courses for fellow
professionals.
If you have any interest in setting up a Trusts & Estates seminar for your business, please
email mcrowder@kmfpc.com

DISCLAIMER
This newsletter is published to provide general information and education to our
clients and friends about topics of interest. It is intended to be informational and
does not constitute legal advice. It also may be considered to be “attorney
advertising” under the rules of certain states.
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