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Meet Lawrence Peters.
He joined Westminster
Consulting in January
2010 and serves as
a Senior Consultant,
where he leads
the firm’s defined
benefit practice. His
experience includes plan design and funding,
mergers and acquisitions, executive benefits and
vendor benchmarking, among others.
Prior to joining Westminster Consulting, Larry
worked as corporate vice president at Hunter
Douglas, benchmarking benefit programs,
executing contract negotiations and conducting
auditor searches. He has also worked for
Mercer and PriceWaterhouseCoopers, providing
consultation on employee benefits issues, plan
design and regulatory requirements.
Larry received his Bachelor of Arts degree in
economics from Upsala College and his MBA in
accounting from Fairleigh Dickinson University.
He is a member of the American Academy of
Actuaries (MAAA), American Institute of Certified
Public Accountants, New Jersey Society of
Certified Public Accountants, as well as a Fellow
for the American Society of Pension Actuaries
(FSPA). He also served on the Advisory Committee
to the Joint Board for the Enrollment of Actuaries
and as a board member for the American Society
of Pension Actuaries. He is also designated as a
certified public accountant (CPA), enrolled actuary
(EA) and accredited investment fiduciary (AIF®).
Larry resides in West Windsor, NJ, with his wife, Fran.
He has two children, Marissa and Michael. He is an
active member of the West Windsor Volunteer Fire
Company and enjoys kayaking and motorcycling. For
any inquiries please call (800) 237-0076 or email
lpeters@westminster-consulting.com.
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Kathy Aslinger
Kennerly Montgomery
& Finley, P.C.

As a leader of Kennerly
Montgomery’s pension
and employee benefits
practice, Kathy D.
Aslinger assists public
and private employers
and plan fiduciaries
maneuver through the complex world of audits,
fiduciary liability issues, DOL and IRS compliance,
and state law obligations, as well as the design,
implementation and maintenance of retirement
and health and welfare benefit plans. For any
inquiries please call (865) 546-7311 or email
kaslinger@kmfpc.com.

Michael Miele, FSA, MAAA
Capital Rx

Mike is a health
care actuary with
significant experience
in all aspects of
employer health
and welfare benefits
with a specialty in
Pharmacy Benefit
Management (PBM),
data analytics, and medical management. Mike
held many senior leadership positions during the
last 12 years at Arthur J. Gallagher including the
formation of the National Pharmacy Practice.
Prior to joining Gallagher, Mike was the founder
of PatientCentrix in 1995. PatientCentrix was a
medical management and data management
provider which was sold to SHPS Healthcare in
2004. Mike is one of the founders of predictive
modeling as it applies to health care medical
management and health insurance underwriting.
For any inquiries please call (201) 679-5164 or
email info@cap-rx.com.

TINA Freedman

Westminster Consulting, LLC

Triton Benefits & HR Solutions

Tina is a marketing specialist
in the employee benefits & HR
field. Tina has more than fifteen
years’ experience in senior
marketing and management
roles. Tina’s responsibilities
include the development and
execution of strategic and tactical
marketing programs and messaging designed to strengthen
the company’s market presence and brand. She manages
all lead generation programs, SEO & SEM activities, channel
relationships, social media, branding, and market awareness to
support the company’s revenue stream. She is also ROI driven
and has an expertise in Salesforce.com and Marketo software.
Tina is a graduate of Rutgers University with a degree in
Communication. For any inquiries please call (877) 658-7486.
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Benefit Resource Inc.

Kathy Aslinger

Becky has spent the last 15 years
dedicated to the education,
marketing and advancement of taxfree benefit accounts with a focus on
Health Savings Accounts.

Tina Freedman

Becky joined Benefit Resource, Inc.
in 2010 to develop a seamless HSA
product solution which allows employers to better educate
employees and offer choice among tax-free benefit accounts.
Becky continues to support the HSA product solution along with
management of marketing, communication, public relations and
new product activities.
Prior to joining Benefit Resource, Becky served as the Marketing
Director for HSA Bank. Her contributions to HSA education, along
with the expansion of the HSA product capabilities, contributed
to the growth of HSA assets from $50 million in 2002 to nearly $1
billion in 2010.
Becky earned a bachelor’s degree in marketing communications
and business administration, along with an M.B.A. from the
University of Wisconsin. For any inquiries please call (866) 9965200 or email info@BenefitResource.com.
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For a copy of the magazine, please email
info@westminster-consulting.com or call
800-237-0076.
The information contained in this magazine
is for general information purposes only.
The information is provided by Westminster
Consulting, LLC (WC) and, while every
effort is made to provide information
that is both current and correct, WC
makes no representations or warranties
of any kind, express or implied, about
the completeness, accuracy, reliability,
suitability, or availability with respect to
the magazine or the information, products,
services, or related graphics contained
within the magazine for any purpose. Any
reliance you place on such information is
therefore strictly at your own risk.
In no event will WC be liable for any loss
or damage, including, without limitation,
indirect or consequential loss or damage,
or any loss or damage whatsoever arising
from loss of data or profits arising out of, or
in connection with, the use of this magazine.
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Tips and Best

Practic e s
for plan sponsors and Fiduciaries
of

Health and Welfare Plans
By Kathy Aslinger

F

or the past decade, retirement plans have been the
focus of breach of fiduciary duty claims under the
Employee Retirement Income Security Act (ERISA).
Much of the litigation, including the seminal case
of Tibble v. Edison International, 135 S. Ct. 1823 (2015), has
focused on excessive fees affecting a participant’s account
balance in the plan.
With so much emphasis on retirement plans, it can be easy
to overlook a plan sponsor’s duties and responsibilities under
its health and welfare plans, particularly if an employer
sponsors a fully insured plan that outsources most of the
discretionary duties to an insurer. Not all responsibilities
may be outsourced, however, and plan sponsors and
fiduciaries should periodically review their own fiduciary
practices and procedures to determine whether they are
ERISA-compliant. To that end, this article summarizes the
fiduciary duties under ERISA and offers some best practice
tips for meeting those duties.

14

Winter 2019

Confero 15

Who is a fiduciary?

ERISA Fiduciary Duties

Generally, a person is an ERISA fiduciary with respect
to a plan to the extent he or she:
• Exercises any discretionary authority or discretionary
control respecting management of the plan or
exercises any authority or control respecting
management or disposition of plan assets;
• Renders investment advice for a fee or other
compensation, direct or indirect, with respect to
any assets of the plan, or has any authority or
responsibility to render the investment advice; or
• Has any discretionary authority or discretionary
responsibility in the administration of the plan.

ERISA sets forth four general fiduciary duties:
1. Duty of Loyalty. Also called the “exclusive
benefit rule,” this duty requires a fiduciary
to discharge duties for the exclusive benefit
of plan participants and their beneficiaries.
2. Duty of Prudence. This duty requires a
fiduciary to act “with the care, skill, prudence
and diligence under the circumstances then
prevailing that a prudent man acting in a
like capacity” would act. This is an objective
standard based upon how a person with
experience and knowledge of a certain area
would act in a given situation. If a fiduciary
lacks the expertise for a certain area then
the fiduciary must obtain expert help.

Investment advice fiduciaries are less common in
the health and welfare plan context, although some
plan sponsors of self-insured plans have established

“A fiduciary must diversify investments
in order to minimize risk of loss.”
voluntary employees’ beneficiary association (VEBA)
trusts or other funding mechanisms to set aside and
invest assets to pay for benefits. Most employers
and plan sponsors will, however, have discretionary
authority or control regarding the management or
administration of their health and welfare plans.
In most circumstances, the plan sponsor or plan
administrator is the “named fiduciary” under the
plan document and the entity ultimately responsible
for the plan, but the named fiduciary may delegate
fiduciary responsibilities to outside experts who are
functional fiduciaries based on their actions. When
that occurs, the named fiduciary can limit its own
fiduciary responsibility to the prudent selection and
monitoring of the fiduciary service providers and the
maintenance of appropriate written plan document.
This is frequently what occurs when an employer
sponsors a fully insured plan.
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3. Duty of Diversification. A fiduciary must
diversify investments in order to minimize
risk of loss unless it would be considered
prudent to not diversify investments.
ERISA does not set percentage limits for
investments, but instead considers such
factors as the amount of plan assets, the
cash needs of the plan, and the investment
portfolio as a whole.
4. Duty to Follow Plan Documents. A fiduciary
must act in accordance with the plan
documents, but only to the extent that the plan
is consistent with ERISA requirements. Thus,
a fiduciary must know and act in accordance
with the plan and must have sufficient
knowledge of the ERISA requirements.
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Scope of Fiduciary Liability
A fiduciary who breaches his or her fiduciary
duties may be personally liable to the plan and
beneficiaries. Damages could include restoring
any losses caused by the breach to the plan and
disgorging any profits made from the transaction
that resulted in the breach.
Additionally, fiduciaries may be subject to civil
penalties, criminal penalties, and excise taxes.
ERISA permits the DOL to impose civil penalties
equal to 20% of the amount recovered from
the fiduciary as a result of a court order or DOL
settlement. If a fiduciary willfully violates any
provision of ERISA, the fiduciary may be convicted
of a criminal offense and fined up to $100,000
($500,000 for an entity), imprisoned up to 10
years, or both. Finally, if the fiduciary engages in
a prohibited transaction, he or she will be subject
to liability for excise taxes. The excise tax is 15%
of the amount involved in the transaction for each
year. If the transaction is not corrected within the
taxable period, the Internal Revenue Service (IRS)
imposes a second tier tax equal to 100% of the
amount involved.

Fiduciary Best Practice Tips
Plan sponsors and fiduciaries who are wellorganized and prepared and who document
their processes, procedures, and decisions will be
better positioned not only to fulfill their fiduciary
responsibilities but also to defend against claims
of breach. The following non-exhaustive list of
practice tips may help.

claims procedures required by ERISA, and the plan
sponsor, not the insurer, bears the responsibility
for satisfying those requirements.
Practice Tip No. 2: Identify all named and
unnamed fiduciaries, including the persons
employed by the plan sponsor or other named
fiduciary who are exercising the discretionary
control over plan administration or investment
of assets, if applicable, and clearly identify and
document their roles and responsibilities. If the
plan sponsor is named as the plan administrator,
consider appointing an administrative committee
to act on behalf of the plan sponsor. If assets
are set aside and invested to fund benefits,
consider appointing an investment committee
to select, monitor, and replace investments or
choose an independent fiduciary to assume
those investment responsibilities.
Depending
on the size of the organization and available
resources, one committee may serve both roles.
Committee appointments should be appropriately
documented through Board resolutions or other
official action.

Practice Tip No. 4: Determine the level of
fiduciary/investment responsibility you wish
to delegate. If you sponsor a fully insured plan,
you are automatically delegating a significant
amount of responsibility to the insurer, which
is responsible for managing and paying claims
for benefits under the plan. If, however, you
sponsor a self-insured plan, carefully consider
how much of the discretionary authority you
wish to maintain and what authority you want
to delegate to your contract administrator.
Also, if you maintain a VEBA trust to fund
benefits, consider whether you want to hire a
professional, corporate discretionary trustee to
hold the assets and select investments pursuant
to ERISA §§ 403(a) and 3(38), or whether you
would prefer to hire an investment advisor
under ERISA § 3(21), but retain ultimate
responsibility
for
making
investment decisions.

Practice Tip No. 3:
Retain independent
knowledgeable professionals (i.e., ERISA attorneys,
accountants, actuaries, etc.) to advise you.
Remember that fiduciaries are held to a standard
of a “prudent person acting in a like capacity and
familiar with such matters,” not that of a layperson.
If you lack expertise in a particular area, you must
obtain the requisite education or advice to make
an educated, prudent decision.

Practice Tip No. 1: Maintain up-to-date and
accurate plan documents and claims procedures
and provide an ERISA-compliant summary plan
description (SPD) to participants. As the sponsor
of an ERISA-covered health or welfare benefit plan,
an employer is required to have a written plan
document and SPD. In most circumstances, the
certificate of coverage issued by an insurer of a fully
insured plan does not contain all the disclosures or
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Practice Tip No. 8: Review plan financial reports and
other information provided by the service provider
immediately and ask questions about anything you
do not understand. Correct any inaccuracies timely.
Practice Tip No. 9: If you maintain a VEBA trust,
adopt a written Investment Policy Statement for the
plan, setting out the investment goals, strategies,
and appropriate benchmarks. Review it annually,
make any necessary changes, and document
the process. Also, if responsibility for investment
selection has not been delegated to an independent
fiduciary, the individual trustees, investment
committee, or appropriate officers of the plan
sponsor must prudently select, monitor, and replace
the plan investments. The investments should be well
diversified; consistent with the written Investment
Policy Statement; suitable and appropriate for the
plan; and based on generally accepted investment
theories and prevailing investment industry practices.
Competent advisors may be engaged to assist in
understanding and applying these principles.

Practice Tip No. 5: Adopt a prudent process to
select all fiduciary and non-fiduciary service
providers, taking into consideration such things
as qualifications, experience, services performed,
quality of health care services offered, and costs.
Read and understand all service contracts before
they are signed and ensure that the contracts
properly reflect the relationship and that the
providers assume the appropriate levels of
responsibility. Remember that unless the service
provider acknowledges fiduciary status or
actually exercises discretionary control, fiduciary
responsibility remains with the plan sponsor.
Once the provider is selected, monitor the
performance of the provider on a regular basis,
and remove and replace any provider or advisor
that fails to perform adequately or properly.
Practice Tip No. 6: Educate the individuals on the
administrative and/or investment committee and
employees performing services for the plan on
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their fiduciary responsibilities and liabilities, as
well as the role of each insurer, service provider,
and consultant, and document that training. As
part of the training process, remind employees
that all questions regarding benefit claims should
be referred to the appropriate inside or outside
claims administrator. Inaccurately promising an
employee that certain benefits are covered under
the plan could create liability for the employer.
Practice Tip No. 7: Hold regular meetings with
consultants, service providers, and other advisors
to review information about the operation and
investment activities of the plan and to evaluate
methods for improvement, making sure to keep
detailed minutes of the items discussed and
decisions made. Plan sponsors or appropriate
committees should have at least one annual indepth review in which they compare plan operation
to plan documentation and verify compliance
with IRS and DOL documentation, reporting, and
disclosure requirements.

Practice Tip No. 10: Identify potential conflicts of
interest between service providers or between a
service provider and the named fiduciary and avoid
prohibited transactions. Remember that prohibited
transactions can result in significant excise taxes
and penalties.
Practice Tip No. 11: Obtain fiduciary liability insurance
coverage for plan fiduciaries.
Practice Tip No. 12: Document all activities, including
the process of selecting and monitoring insurers,
service providers, and investments, and include the
process, conclusions, and the basis for conclusions in
written minutes or reports. Regardless of the process
used, a fiduciary should be able to demonstrate
compliance with the legal standards.

“Educate the
individuals on the
administrative
and/or investment
committee.”
Confero 21

