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SO, YOU’RE A RETIREMENT
PLAN FIDUCIARY
I think it’s safe to say that lawyers generally don’t dabble in
employee benefits. You are either an employee benefits attorney or you
run screaming at the mere mention of “ERISA.” Don’t get me wrong—
rigorous avoidance of employee benefits as a practice area is perfectly
reasonable. However, if you find yourself managing a law firm that
sponsors a retirement plan, you have likely taken on a fiduciary role and
running is strongly discouraged. This article aims to educate you about
your fiduciary duties and provide a series of best practices to keep you out
of trouble.
First things first, what makes you a fiduciary? The exercise of
discretionary authority or control over the management or administration
of a retirement plan makes you a fiduciary.1 This is a functional test. If you
are performing a fiduciary function, you are a fiduciary. Thus, if your firm
sponsors a retirement plan and you are responsible for the management
of the firm, including its employee benefits, you may be a fiduciary.
However, not all actions taken with respect to the plan are fiduciary
in nature. For example, you are not acting in a fiduciary capacity when
you make plan design, plan amendment, or plan termination decisions.
These are considered settlor rather than fiduciary decisions.2 Similarly,
ministerial tasks, such as calculating benefits, processing plan loans, and
providing plan information are not fiduciary functions. In contrast, if
you are interpreting (rather than simply applying) plan terms, making
plan investment decisions, or selecting plan providers, you are exercising
discretion over the administration of plan and are thus acting in a
fiduciary capacity.
As a fiduciary, you have four overarching duties: (1) to discharge
your duties with respect to the plan for the exclusive benefit of the
participants and beneficiaries;3 (2) to act with the care, skill, prudence,
and diligence under the circumstances that a prudent person acting in
a like capacity would act;4 (3) to diversify investments to minimize risk
of loss unless it would be considered prudent not to;5 and (4) to act in
accordance with the plan, but only to the extent the plan is consistent
with ERISA.6
Sound like too much trouble already? The good news is that ERISA
does permit plan sponsors to delegate fiduciary duties to third parties.
However, a plan sponsor can never delegate all of its fiduciary duties.
It will always maintain the duty to select and monitor its third-party
providers.
A fiduciary who breaches his or her fiduciary duties may be
personally liable to the plan and its beneficiaries. To avoid unintentional
fiduciary breaches, we recommend adhering to the following best
practices:
1. Read and understand the plan documentation. You are tasked
with administering the plan in the exclusive interests of its
participants and beneficiaries using the care, skill, prudence,
and diligence of a prudent person. You cannot accomplish this
task if you do not know what the plan says. Many have tried,
none have succeeded.
2. Identify all plan fiduciaries and clearly document roles and
responsibilities. Blind finger pointing is not particularly helpful when responding to a claim of fiduciary breach. You need
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to know who the players are—and what they have accepted
responsibility for—so that you can appropriately monitor
their actions and defend your own.
Retain independent, knowledgeable professionals. Remember, fiduciaries are held to a higher standard. If you do not
feel confident on a particular issue, find someone who is!
For example, if you have a participant who wants to invest
in “unique assets” (e.g., precious jewels), you might consider phoning a friend—there could be tax consequences or
diversification issues that you may not have considered. All
retirement plan sponsors should have an ERISA attorney
[insert shameless plug here] and an accountant/actuary to call
for advice when needed.
Adopt a prudent process for selecting and monitoring
third-party providers. Do your due diligence before delegating your fiduciary duties! Take into consideration a potential
advisor’s qualifications, experience, scope of services, and cost.
Read all service contracts to ensure that the provider is assuming the appropriate level of fiduciary responsibility. Once
selected, monitor the performance of the provider on a regular
basis and remove/replace any advisor that fails to perform.
Hold regular meetings with service providers and advisors.
You should have at least one annual in-depth review to
compare plan operation to plan terms and to verify compliance with ever-changing IRS and DOL requirements. If you
have a third-party plan administrator or other “full-service”
provider, they will be hounding you for this meeting. Please
attend and actively participate.
Adopt an investment policy statement for the plan. If you
have third party investment managers or advisors, they will
likely assist you with this. However, if responsibility for
investment selection has not been delegated, you must have a
detailed process for diligently selecting and monitoring plan
investment options.
Document Everything. Here’s the big secret: you do not have
to make the right decisions all the time to avoid fiduciary
liability. You simply have to have a reasonable, diligent process
for making plan decisions. The key is to document your process, including the steps you took to educate yourself on your
fiduciary role. Hint: print a copy of this article and place it in
your retirement plan folder to show you took steps to educate
yourself about your duties!

You’ve survived 1,000 words on an employee benefits topic—that’s a great
first step. Now, take a deep breath and embrace your fiduciary role!
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ERISA § 3(21)(A).
See, e.g., Lockheed Corp. v. Spink, 517 U.S. 882, 890 (1996).
ERISA § 404(a)(1)(A).
ERISA § 404(a)(1)(B).
ERISA § 404(a)(1)(C).
ERISA § 404(a)(1)(D).

About this column: “The cobbler’s children have no shoes.” This old expression refers to the fact that a busy cobbler will be so busy
making shoes for his customers that he has no time to make some for his own children. This syndrome can also apply to lawyers who
are so busy providing good service to their clients that they neglect management issues in their own offices. The goal of this column is
to provide timely information on management issues. If you have an idea for a future column, please contact Caitlyn Elam at 546-4646.
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