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Demise of DOMA Changes Legal Landscape
"How small, of all that human hearts endure,
That part which laws or kings can cause or cure."
--Samuel Johnson
Acknowledging Dr. Johnson's point, but legal developments in
2013 regarding same-sex marriage had a major effect on many clients’
hearts and our representation and advice.
A significant change in the legal landscape occurred on June 26,
2013. That day the Supreme Court issued its opinions in United States
v. Windsor1, and Hollingsworth v. Perry2. The Hollingsworth opinion
restored the right to same-sex marriage in California. The Windsor
opinion held that section 3 of the federal Defense of Marriage Act
(DOMA) is unconstitutional. That section forbade the federal
government from recognizing anyone as married unless the affected
parties were a man and woman legally married to each other.
The response of the various federal executive branch agencies was
prompt. Gay or lesbian couples validly married in a jurisdiction which
recognizes same-sex marriages will generally be recognized as married
for purposes of federal law. By adopting a "site of celebration" rule, the
benefit or burden of federal rights and obligations will apply regardless
of where the couple lives at any time following their marriage.
Even though Tennessee voters amended the state constitution in
20063 to provide that a marriage between one man and one woman is
the only recognized marital contract, that restriction only applies to
privileges and duties derived from the State; for all those arising from
the federal government, this restriction is not valid.
Some examples of federal rules now applying to same-sex married
couples are: income tax filing status4, federal transfer tax (estate, gift,
generation skipping taxes) rules5, social security6, veteran's benefits7,
employment benefits such as health insurance8, family medical leave act
requirements9, retirement benefit requirements for ERISA plans10, and
immigration11.
There are many others, but the point is lawyers need to determine
if their client(s) is married under the laws of any jurisdiction, even if
domiciled in a state such as Tennessee that does not yet recognize the
marriage as valid under state law. There are currently seventeen (17)
states12, the District of Columbia, and many foreign countries where
same-sex couples may marry. Utah's prohibition of such marriages was
invalidated by a federal court on December 13, 2013, but on January 4.
2014, the United States Supreme Court stayed that ruling pending
further appeals.13
Tennessee's constitutional ban on same-sex marriage has been
challenged.14 The same is true in states across the country. But
regardless of the outcome of those cases, we must be aware of the
implications for our clients. Not only will same-sex married couples live
in Tennessee, but many national employers15 offer benefits to same-sex
couples whether married or in a registered domestic partnership or civil
union partnership.

February 2014

Just as Dr. Johnson had the first words in this article, his sage
advice will provide the last: "Knowledge is of two kinds. We know a
subject ourselves, or we know where we can find information on it." It
is important for us all to know the law is evolving regarding same-sex
couples, and we will be called on to guide decisions in response.
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