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“Good Standing”
What’s the Fuss?
Given the frequency with which we Tennessee lawyers use the
phrase “good standing” to describe the status of our corporate and
limited liability company clients, one would expect our statutes to be
riddled with references paying homage to this all important principle of
Tennessee law. NOPE! In fact, neither the Tennessee Business
Corporation Act, the Tennessee Limited Liability Company Act, nor
the Tennessee Revised Limited Liability Company Act defines the term
“good standing.” Each of these acts do, however, state that an
unqualified Certificate of Existence issued by the Tennessee Secretary of
State may be relied upon as conclusive evidence that a corporation or
limited liability company “is in existence … and is in good standing.” See
Tenn. Code Ann. § 48-11-309(c); Tenn. Code Ann. § 48-247-111(c);
Tenn. Code Ann. § 48-249-1019(c). Consequently, in Tennessee the
term “good standing” has come to commonly refer to a company that is
eligible to receive an unqualified Certificate of Existence.
To receive an unqualified Certificate of Existence, a company must
have paid all fees, taxes, and penalties owed to the state that could result
in administrative dissolution, filed its most recent annual report with the
Tennessee Secretary of State, not filed articles of dissolution or
termination, and not have been administratively dissolved. See Tenn.
Code Ann. § 48-11-309; Tenn. Code Ann. § 48-247-111; Tenn. Code
Ann. § 48-249-1019; see also Tenn. Code Ann. § 48-24-201; Tenn.
Code Ann. § 48-245-301; Tenn. Code Ann. § 48-249-604 (grounds for
administrative dissolution).
At least in the author’s experience, the failure to pay taxes and the
failure to file an annual report are the two most common grounds for
administrative dissolution. So, if the primary culprit for causing a
company to fall out of “good standing” is either failure to pay taxes or
failure to file an annual report, what is all the fuss about? In both
instances, compliance is relatively mechanical in nature: file and pay
taxes, and submit a one-page annual report to the Tennessee Secretary
of State. The fuss is not over the act of completing these two relatively
trivial tasks, but instead the significant consequences which may arise
out of a failure to do so.
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Arriving at a transaction closing with a company that is
administratively dissolved and not in good standing will, in the worst
case, sound the death knell for the closing and, in the best case, be the
catalyst for hiring a very expensive courier service to deliver necessary
documentation to the Tennessee Secretary of State before the closing
day expires. In any event, you will likely have an unhappy client. While
an administratively dissolved corporation or limited liability company
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continues its existence, it has no authority to carry on any business
except that necessary to wind up and liquidate its business and affairs.
Tenn. Code Ann. § 48-24-202; Tenn. Code Ann. § 48-245-302; Tenn.
Code Ann. § 48-249-605. Unless a particular transaction is a
component of a company’s liquidation, a diligent closing attorney
cannot allow a dissolved company to consummate a transaction because
the company simply does not have the necessary authority to act. Most
importantly, Tennessee courts have recognized that the failure to file
annual reports and maintain good standing is a factor to be considered
when determining whether to pierce the corporate veil and impute
personal liability to the company's owners. Genuine Auto Parts Co. v.
Convenient Car Care, Inc., 2005 Tenn. App. LEXIS 368 (Tenn. Ct. App.
June 28, 2005); VP Bldgs., Inc. v. Polygon Group, Inc., 2002 Tenn. App.
LEXIS 11 (Tenn. Ct. App. Jan. 8, 2002).
Helping your clients remain in good standing with the Tennessee
Secretary of State might prove to be of great benefit by facilitating
timely transactional closings and potentially defeating a challenge to
your clients’ corporate existence. Best of all, supporting your clients in
this regard is not expensive or time-consuming and, in the author’s
experience, is greatly appreciated. Consider suggesting to your clients
that they instruct the Tennessee Secretary of State to mail all annual
reports to your attention. The delivery address for annual reports can be
changed quickly on the Secretary’s website. If you receive your client’s
annual report, you are assured at least one opportunity to contact your
client every year. A simple instruction letter enclosing the annual report
might just be the help your client needs to stay compliant and may
prompt your client to give you a call to discuss the next big deal.
Alternatively, remind your clients that annual reports are due April 1st
and franchise and excise taxes are due April 15th (unless the company
has designated a fiscal year end other than December 31). Lastly, check
the status of your corporate clients on the Secretary's website, especially
if you are contacted by a client whom you do not regularly represent;
you might be surprised by what you find.
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