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MANAGEMENT COUNSEL: LAW OFFICE 101
By: Ashley N. Trotto
Kennerly Montgomery & Finley

Obamacare’s Individual Mandate:
The Fine Print
As this issue’s feature article makes clear, there are still many
unknowns with the Patient Protection and Affordable Care Act (the
“Act”). The following are some surprising issues that you and your staff
may encounter now that the Individual Mandate has taken full effect.
(1) Dependent Coverage Rules May Make an Even Bigger Mess of
Divorce
The Individual Mandate requires uninsured taxpayers to obtain
minimum essential health coverage for themselves and their
dependents1, qualify for an exemption, or pay a penalty for
non-compliance.2
Family law attorneys: pay close attention. By prohibiting the
transfer of one taxpayer’s liability to another taxpayer3, the Act creates a
loophole for dependents of unmarried parents. This rule shields a
noncustodial parent who does not claim his or her child as a dependent
but who is legally obligated (e.g., by divorce decree) to provide
healthcare to the child from liability under the Act for his or her failure
to ensure that the child has minimum essential coverage. Instead, the
custodial parent who was not legally responsible for providing healthcare
to the child but who claims the child as a dependent must pay the
resulting penalty.
For example, suppose Mary and Mike get a divorce and the divorce
decree obligates Mary to pay for little Tommy’s health insurance. If
Mike claims Tommy as a dependent on his tax return, and Mary fails to
provide Tommy with health insurance, Mike will be responsible for any
resulting tax penalty, not Mary.
Mike may not be completely out of luck. Before he pays the
penalty, he should apply for a hardship exemption through the
Healthcare Exchange. HHS guidance provides that the Exchange may,
at its discretion, grant a hardship exemption to a parent under these, and
similar, circumstances.4
(2) Surprise! You’re Responsible for Your Spouse’s Failure to Obtain
Coverage
Although the Act does not require that you provide your spouse
with coverage,5 you may be liable for a penalty if your spouse fails to
obtain coverage. In general, spouses who jointly file a tax return “may
be held responsible, jointly and individually, for the tax and any interest
or penalty due on [their] joint return.”6 The IRS has mirrored this rule
by providing that if a jointly filing taxpayer fails to obtain minimum
essential coverage, the individual and the individual’s spouse are jointly
liable for the penalty.7
So, Alice and Jim, a happily married couple, file a joint tax return.
Alice obtains health insurance, but Jim decides that he’s better off
without it. Alice, who knows better than anyone that Jim is a little
stubborn, chooses not to contest Jim’s choice. Alice later finds herself
jointly liable for Jim’s accrued penalties under the Act, and seriously
regrets not convincing Jim to obtain coverage.
(3) Don’t Be Fooled, This Exemption is More Complicated than it Seems
The Act includes a seemingly broad exemption from its penalties
for those who have a “short coverage gap” during the year. Don’t let this
exemption fool you – although it appears broad, its application is
extremely narrow.
For an individual to qualify for the “short coverage gap” exemption,
he or she must have been without coverage for a continuous period of
less than three full calendar months in a taxable year.8 An individual is
deemed covered for a month if he or she is covered for any day in that
month. Therefore, an exemption for “less than three months” really

means an exemption for exactly two months because you will never
accrue a penalty for not having coverage for a portion of a month.
Additionally, just to complicate things further, the short coverage gap
exemption can only be used once in a calendar year.9
The exemption’s requirements are especially harsh on individuals
who change jobs often. Let’s say Larry switches jobs a few times in
2014. Because of associated waiting periods with each new position,
Larry is not covered in February, June, and half of November.10 Larry’s
coverage gaps total less than three months, but because they are not
continuous, the exemption will only apply to Larry’s first coverage gap
for the month of February. Therefore, unless another exemption applies,
Larry will pay a penalty for the month of June. Remember, Larry will
not accrue a penalty for November because he was covered for at least
one day of that month.
Further, the duration of a coverage gap is calculated without regard
to calendar years.11 Prepare yourself for more complications. A coverage
gap will automatically end on December 31st of any calendar year;
however, for the following year, the coverage gap will continue from an
earlier calendar year and end only when an individual obtains coverage.
So if Larry fails to obtain health insurance coverage in November
and December of 2015 and January and February of 2016, his gap in
2015 would be considered a two-month gap. Assuming it was his only
coverage gap in 2015, he will be able to use the short coverage gap
exemption and will not be liable for a penalty in that year. However,
Larry’s gap in 2016 will be considered a four-month gap (November
2015-February 2016) and the short coverage gap exemption will only
apply to two of those months, leaving Larry liable for two months’
worth of penalties.
(4) A Pending Medicaid Application Simply Won’t Cut It
Finally, note that an individual is not exempted from the Act’s
minimum essential coverage requirement while awaiting approval of his
or her Medicaid coverage application.12 Although Medicaid is generally
granted retroactively as of the date the individual filed his or her
application, the Act’s final regulations do not provide similar
protections.
Therefore, an individual does not have minimum essential coverage
until the day the Medicaid application is approved, and unless an
exemption applies, an individual will be penalized for not having
conforming coverage during the Medicaid coverage application waiting
period.13
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About this column:
“The cobbler’s children have no shoes.” This old expression refers to the fact that a busy cobbler will be so busy making shoes for his customers that he
has no time to make some for his own children. This syndrome can also apply to lawyers who are so busy providing good service to their clients that they
neglect management issues in their own offices. The goal of this column is to provide timely information on management issues. If you have an idea for a
future column, please contact Cathy Shuck at 541-8835.
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