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F

or over a decade, retirement plan sponsors have
been grappling with a wave of class action lawsuits
alleging various breaches of fiduciary duties
under the Employee Retirement Income Security
Act (“ERISA”). Much of the litigation, including the
seminal case of Tibble v. Edison International, 135 S. Ct. 1823
(2015), has focused on excessive fees, particularly involving
offerings of retail class mutual funds instead of cheaper,
virtually identical, institutional funds.
In Tibble, the United States Supreme Court rejected the
Ninth Circuit’s conclusion that the continued inclusion of
an investment option would only give rise to a breach of
fiduciary duty claim if a significant change in circumstances
occurred during the six-year statute of limitations period,
holding instead that ERISA’s duty of prudence encompasses
a continuing duty to monitor investments and remove
imprudent ones. This continuing duty of care “exists separate
and apart from the ... duty to exercise prudence in selecting
investments at the outset.” 1
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The Tibble decision seemingly spurred significant settlement
agreements in pending excessive fee suits, including a
$62 million settlement with Lockhead Martin and a $57
million settlement with Boeing Co., as well as additional
ERISA litigation. While the initial wave of suits involved large
corporate 401(k) plans, beginning in August 2016, 403(b)
plans of major universities became the next target. The
403(b) plan fiduciaries of at least 16 prominent colleges and
universities, including Cornell University, Columbia University,
Massachusetts Institute of Technology, New York University,
Northwestern University, University of Pennsylvania,
University of Southern California, Vanderbilt University and
Yale University, have faced breach of fiduciary duty claims. To
date, only one of these 16 - the University of Pennsylvania has won a complete dismissal of the suit.2
The fiduciary claims raised in the 401(k) and 403(b) litigation
may be generally summarized as follows:

•

Excessive administrative and recordkeeping fees

•

Use of multiple record keepers

•

Offering too may investment options

•

Inclusion of retail class as opposed to institutional class
funds

•

Inclusion of actively managed fund options

•

Retention of underperforming investment options,
including target date funds

•

Inclusion of proprietary funds in which employer or
affiliated company has an interest

Plaintiffs have had mixed results on these claims in the
courts. For example, claims involving an allegation of too
many investment options are generally dismissed, while
excessive fee claims tend to survive and move forward.
In light of the ever-expanding list of ERISA defendants,
plan sponsors and fiduciaries should take the opportunity
to review their own fiduciary practices and procedures to
determine whether they are ERISA-compliant. To that end,
this article summarizes the fiduciary duties under ERISA and
offers some best practice tips for meeting those duties.

Who is a fiduciary?
Generally, a person is an ERISA fiduciary with respect to a
plan to the extent he or she:
•

Exercises any discretionary authority or discretionary
control respecting management of the plan or exercises
any authority or control respecting management or
disposition of plan assets;

•

Renders investment advice for a fee or other
compensation, direct or indirect, with respect to any
assets of the plan, or has any authority or responsibility
to render the investment advice; or

•

Has any discretionary authority or discretionary
responsibility in the administration of the plan.3

This deﬁnition typically includes plan trustees, plan
administrators, investment managers, investment committee
members and similar individuals, but is not dependent on
a “ﬁduciary title.” For example, third party administrators
(TPAs) and record keepers generally perform ministerial as
opposed to discretionary tasks, but could be considered
ﬁduciaries if they exercised any discretion or control over the
administration or investment of the plan. Similarly, attorneys,
accountants and actuaries are not ﬁduciaries when acting in
their professional capacities, but could be if they perform a
ﬁduciary function.
Although ERISA requires the plan document to identify
a named ﬁduciary - usually the plan sponsor or plan
administrator - who is ultimately responsible for the plan,
the named ﬁduciary may delegate ﬁduciary responsibilities
to outside experts who are functional ﬁduciaries based on
their actions. When that occurs, the named ﬁduciary can limit
its own ﬁduciary responsibility to the prudent selection and
monitoring of the ﬁduciary service providers.
The much-discussed Department of Labor (DOL) ﬁnal
rule released in April 2016 would extend ﬁduciary status
to persons advising plan participants for a fee regarding
rollover to or investment of assets in an IRA, even though
IRAs are not directly subject to ERISA. However, the future
of that rule is in question, particularly in light of a recent Fifth
Circuit decision vacating the rule and effectively making it
unenforceable in the Fifth Circuit.4

ERISA Fiduciary Duties
ERISA sets forth four general ﬁduciary duties:
1. Duty of Loyalty. Also called the “exclusive beneﬁt rule,” this
duty requires a ﬁduciary to discharge duties for the exclusive
beneﬁt of the participants and their beneﬁciaries.
2. Duty of Prudence. This duty requires a ﬁduciary to act
“with the care, skill, prudence and diligence under the
circumstances then prevailing that a prudent man acting in a
like capacity” would act. This is an objective standard based
upon how a person with experience and knowledge of a
certain area would act in a given situation. If a ﬁduciary lacks
the expertise for a certain area then the ﬁduciary must obtain
expert help.
3. Duty of Diversiﬁcation. A ﬁduciary must diversify
investments in order to minimize risk of loss unless it would
be considered prudent to not diversify investments. ERISA
does not set percentage limits for investments, but instead
considers such factors as the amount of plan assets, the cash
needs of the plan, and the investment portfolio as a whole.
4. Duty to Follow Plan Documents. A ﬁduciary must act in
accordance with the plan documents, but only to the extent
that the plan is consistent with ERISA requirements. Thus, a
ﬁduciary must know and act in accordance with the plan and
must have sufficient knowledge of the ERISA requirements.

Scope of Fiduciary Liability
A ﬁduciary who breaches his or her ﬁduciary duties may be
personally liable to the plan and beneﬁciaries. Damages
could include restoring any losses caused by the breach
to the plan and disgorging any proﬁts made from the
transaction that resulted in the breach.
Additionally, ﬁduciaries may be subject to civil penalties,
criminal penalties and excise taxes. ERISA permits the DOL
to impose civil penalties equal to 20 percent of the amount
recovered from the ﬁduciary because of a court order or
DOL settlement. If a ﬁduciary willfully violates any provision
of ERISA, the ﬁduciary may be convicted of a criminal
offense and ﬁned up to $100,000 ($500,000 for an entity),
imprisoned up to 10 years, or both. Finally, if the ﬁduciary
engages in a prohibited transaction, he or she will be subject
to liability for excise taxes. The excise tax is 15 percent of
the amount involved in the transaction for each year. If the
transaction is not corrected within the taxable period, the
Internal Revenue Service (IRS) imposes a second tier tax
equal to 100 percent of the amount involved.

Fiduciary Best Practice Tips
Plan sponsors and ﬁduciaries who are well organized and
prepared and who document their processes, procedures
and decisions will be better positioned not only to fulﬁll their
ﬁduciary responsibilities but also to defend against claims of
breach. The following non-exhaustive list of practice tips may
help.
1. Identify all named and unnamed ﬁduciaries, including
corporate or individual trustees and the persons employed
by the plan sponsor or other named ﬁduciary who are
actually exercising the discretionary control over plan
administration or investment of assets, and clearly identify
and document their roles and responsibilities. If the plan
sponsor is named as the plan administrator, consider
appointing an administrative committee to act on behalf
of the plan sponsor. If the plan sponsor is responsible for
directing the investment of assets held by a directed trustee,
consider appointing an investment committee to select,
monitor and replace the investment options. Depending on
the size of the organization and available resources, one
committee may serve both roles. Committee appointments
should be appropriately documented through Board
resolutions or other official action.
2. Retain independent knowledgeable professionals (i.e.
ERISA attorneys, accountants, actuaries, etc.) to advise
you. Remember that ﬁduciaries are held to a standard of a
“prudent person acting in a like capacity and familiar with
such matters,” not that of a layperson. If you lack expertise in
a particular area, you must obtain the requisite education or
advice to make an educated, prudent decision.
3. Determine the level of ﬁduciary/investment responsibility
you wish to delegate. For example, do you want to hire a
professional, corporate discretionary trustee to hold the
assets and select investments pursuant to ERISA §§ 403(a)
and 3(38), or would you prefer to hire an investment advisor
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under ERISA § 3(21), but retain ultimate responsibility for
making investment decisions? Do you wish to engage
a professional plan administrator under ERISA § 3(16) to
assume day-to-day responsibility for plan administration, or
would you rather keep the administrative responsibility but
hire a TPA to assist with administrative tasks and compliance
matters?

a broad range of investment categories, be consistent with
the written Investment Policy Statement, be suitable and
appropriate for the Plan and the participants and be based
on generally accepted investment theories and prevailing
investment industry practices. Competent advisors may
be engaged to assist in understanding and applying these
principles.

4. Adopt a prudent process to select all ﬁduciary and nonﬁduciary service providers, taking into consideration such
things as qualiﬁcations, experience, services performed and
costs. Read and understand all service contracts before they
are signed, and ensure the contracts properly reﬂect the
relationship and the providers assume the appropriate levels
of responsibility.

11. Establish a process designed to monitor the performance
of the investments in accordance with the criteria and
benchmarks set forth in the Investment Policy Statement, and
remove or replace investments as appropriate. Investment
performance should be reviewed on at least an annual
basis, and more frequently if feasible. As part of the process,
monitor fees and expenses, negotiating reductions in costs
when assets grow and the market changes, and document
what services the plan is receiving in exchange for the fees
that are paid directly or indirectly from plan assets. Consider
a competitive benchmarking process every few years to
understand the market for services. If mutual funds are
used, understand the share classes chosen, and investigate
whether cheaper classes are available or appropriate
and whether any of the fees can be recaptured for the
participants’ beneﬁt.

Once the provider is selected, monitor the performance of
the provider on a regular basis and remove and replace any
advisor that fails to perform adequately or properly.
5. Identify all service providers and consultants, including
TPAs, record keepers, trustees, investment advisors,
attorneys, accountants, actuaries, etc., and clearly identify
and document their roles and responsibilities. Many plan
sponsors may believe that by hiring a TPA or directed
trustee they have delegated the administrative or investment
responsibilities to a third party, but unless the service
provider acknowledges ﬁduciary status or actually exercises
discretionary control, ﬁduciary responsibility remains with the
plan sponsor.
6. Educate the individuals on the administrative and/or
investment committee on their ﬁduciary responsibilities and
liabilities, as well as the role of each service provider and
consultant, and document the training.
7. Hold regular meetings with consultants, service providers
and other advisors to review information about the operation
and investment activities of the plan and to evaluate methods
for improvement, making sure to keep detailed minutes of
the items discussed and decisions made. Plan sponsors or
appropriate committees should have at least one annual
in-depth review in which they compare plan operation to
plan documentation and verify compliance with IRS and DOL
documentation, reporting and disclosure requirements.
8. Review plan ﬁnancial reports and other information
provided by the TPA, trustee, investment advisor or other
service provider immediately, and ask questions about
anything you do not understand. Correct any inaccuracies
timely.
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9. Adopt a written Investment Policy Statement for the plan,
setting out the investment goals, strategies and appropriate
benchmarks. Review it annually, make any necessary
changes, and document the process.
10. If responsibility for investment selection has not been
delegated to an independent ﬁduciary, the individual
trustees, investment committee or appropriate officers of the
plan sponsor must prudently select the investment options
(including the default investment option for participantdirected plans). The investment options should constitute

12. For participant-directed plans, comply with the
requirements of ERISA § 404(c) to obtain relief from liability
for losses that are the direct result of a participant’s exercise
of control over his or her account.
13. Identify potential conﬂicts of interests, such as
proprietary funds or affiliation between service providers or
between a service provider and the named ﬁduciary, and
avoid prohibited transactions. Remember that prohibited
transactions can result in disgorgement of proﬁts and
signiﬁcant excise taxes.
14. Obtain ﬁduciary liability insurance coverage for plan
ﬁduciaries. This is coverage in addition to the required ERISA
Fidelity Bond.
15. Document all activities, including the process of selecting
and monitoring investments, and include the process,
conclusions and the basis for conclusions in written minutes or
reports. Regardless of the process used, a ﬁduciary should be
able to demonstrate compliance with the legal standards.
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